The Adm ni strator signed the CAP 2000 final rule on Mnday,
March 15th. \Wile we have taken steps to ensure the
accuracy of this Internet version of this docunent, it's not
the official version. Please refer to the official version
in a forthcom ng Federal Register publication or on GPO s
Wb Site. It should take about two weeks to publish the
final rule. You can access the Federal Reqgister on the

I nternet at:

http://ww. access. gpo. gov/su_docs/ aces/acesl140. htm. Wen
using this site, note that "text" files (txt) may be

i nconpl ete because they don't include graphics. Instead,
sel ect "Adobe Portabl e Docunent File" (PDF) files. Once the
rul e has been published, we wll provide a copy of the

Federal Reqgi ster version on this web site.

ENVI RONVENTAL PROTECTI ON AGENCY
40 CFR Parts 9, 85, 86, 88 and 600
RI N #XXXX- XXXX

Control of Air Pollution From New Mt or Vehicles; Conpliance
prograns for new |light-duty vehicles and |ight-duty trucks.

AGENCY: Environnmental Protection Agency
ACTION:  Final Rule

SUVMARY: The Environnental Protection Agency (referred to
hereafter as "EPA" or "the Agency") proposed a new
conpliance assurance program (referred to as "CAP 2000") on
July 23, 1998, at 63 FR 39653. This action adopts revised
em ssions conpliance procedures for new |light-duty vehicles
and light-duty trucks contained in the NPRM CAP 2000
sinplifies and stream ines the current procedures

manuf acturers nust follow to obtain pre-production em ssion
certification of new notor vehicles. The new certification
program provi des the sane environnmental benefits as the
current procedures while significantly reducing the
certification cost for manufacturers, and giving

manuf acturers nore control of production timng. EPAis

al so adopting a requirenent that manufacturers test in-use
not or vehicles to nonitor conpliance with em ssion
standards. Manufacturers will test sanples of in-use
vehi cl es when they are approximately one and four years ol d.
These test data will be used to inprove the process which
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predicts in-use conpliance and will determ ne the need for
further action by the Agency or the manufacturer to address
any in-use em ssion conpliance problens. CAP 2000 wll be
i npl enent ed begi nning with nodel year (M) 2001 vehicl es.
Manuf acturers are allowed to voluntarily opt-in to the CAP
2000 procedures beginning with the 2000 nodel year. EPA
estimates that overall, manufacturers will save about $55
mllion dollars a year as a result of today's final rule.

DATES: This rule is effective [insert date of publication
in the FEDERAL REGQ STER]. The information collection

requi renents contained in 40 CFR Part 86 and the anmendnents
to 40 CFR Part 9 have been approved by OMB and are effective
i mredi ately. The incorporation of certain publications
listed in the regulations is approved by the Director of the
Federal Register as of [insert date of publication in the
FEDERAL REG STER]

ADDRESSES: WMaterials relevant to this final rule are
contained in EPA Air & Radi ati on Docket nunmber A-96-50,

| ocated at Room M 1500, Waterside Mall, 401 M Street, SW
Washi ngton, DC 20460. The docket may be viewed at this

| ocati on between 8:00 a.m and 5:30 p.m, Monday through
Friday. The tel ephone nunber is (202)260-7548 and the
facsimle nunber is (202)260-4400. A reasonable fee nay be
charged by EPA for copying docket materi al

FOR FURTHER | NFORMATI ON CONTACT:

Li nda Hornmes, Vehicle Prograns and Conpliance Division, US
EPA, 2000 Traverwood, Ann Arbor M chi gan 48105, tel ephone
(734) 214- 4502, E-mail: hornes.|inda@pa. gov.

SUPPLEMENTARY | NFORNVATI ON:
Requl ated Entities

Entities potentially regulated by this action are those
whi ch manufacture and sell notor vehicles in the United
States. Regul ated categories and entities include:

Cat egory Exanpl es of regulated entities

| ndustry........ New not or vehicl e manufacturers.

This table is not intended to be exhaustive but rather
provi des a guide for readers regarding entities likely to be
regul ated by this action. This table lists the types of
entities the EPA is now aware could potentially be regul ated
by this action. OQher types of entities not listed in the
tabl e could al so be regulated. To determ ne whether your
product is regulated by this action, you should carefully
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exam ne the applicability criteria in 8 86.1801-01 of title
40 of the Code of Federal Regulations. |If you have
questions regarding the applicability of this action to a
particul ar product, consult the person listed in the
precedi ng FOR FURTHER | NFORMATI ON CONTACT sect i on.

Qot ai ning Copi es of the Requlatory Docunents

The preanbl e and Techni cal Support Docunent are
avail able electronically fromthe EPA Internet Wb site.
This service is free of charge, except for any cost you
al ready incur for internet connectivity. The electronic
version of this final rule is nade avail able on the day of
publication on the primary EPA Wb site |isted below. The
EPA O fice of Mobile Sources al so publishes Federal Register
notices and rel ated docunents on the secondary Wb site
listed bel ow
1. http://ww. epa. gov/ docs/ fedrgstr/ EPA- Al R/

2. http://ww. epa. gov/ QVBWAWV

(look in "What's New' or under the specific rul emaking
t opi ¢)

Pl ease note that due to differences between the
software used to devel op the docunent and the software into
whi ch the docunent may be downl oaded, changes in format,
page length, etc. nmay occur.

TABLE OF CONTENTS:
l. | nt roducti on
1. Content of the Final Rule
A. Certification Requirenents
Durability Requirenents
Em ssi on Conpliance Requirenents
Confirmatory Testing
Fuel Econony
Smal | Vol une Provi sions
| nf ormati on Requi renments
use Testing Requirenents
Overvi ew
In Use Verification Testing (I UVP)
Manuf act urer-funded Confirmatory Testing
her Requirements and Topics
Fees
M scel | aneous Corrections and Changes
I ncentives to Encourage Better |n-use
Em ssi on Performance
4. Cross references in other EPA regul ations
D. Changes fromthe Proposed Rule
1. 40 degree | atitude requirenent for in-use
verification vehicle procurenent.
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2. NLEV and CAP 2000

3. High Altitude in-use testing

4. Regul at ory | anguage secti on nunbering

5. Evaporative and Refueling durability
pr ocedur es

6. High altitude certification testing for
evaporative and refueling conpliance

7. Stabilized vehicle requirenents

8. Evaporative/ Refueling Fam |y Determ nation

9. Evaporative/refueling in-use verification
testing

E. Comments relating to EPA's | egal authorities and

factual basis for CAP 2000
I11. Projected Inpacts

A Envi ronnmental | npacts
B. Econom ¢ | npacts
V. Public Participation
V. Adm ni strative Requirenents
A Adm ni strative Designation and Regul atory Anal ysis
B. Regul atory Flexibility Act
C. Paperwor k Reduction Act
D. Unf unded Mandat es Ref or m Act
E. Congr essi onal Revi ew Act
F. Nat i onal Technol ogy Transfer and Advancenent Act
G Protection of Children
H. Enhanci ng the I ntergovernnental Partnership
l.

Consul tation and Coordination with I ndian Tri bal
Gover nnent s

VI. Statutory Authority

| nt roducti on

Three prograns are currently in place to ensure that
aut onoti ve manufacturers design and build light-duty
vehicles and |ight-duty trucks which conply wi th nmandat ed
em ssion standards for their useful lives (as prescribed in
8§ 86.1805-01): certification, assenbly line testing (known
as Sel ective Enforcenent Audits or SEAs) and recall. These
prograns are described in nore detail in section |I.A of the
Noti ce of Proposed Rul emaking (at 63 FR 39655).

In addition to these em ssion control progranms, EPA
shares responsibilities wwth three other Federal agencies in
t he conduct of three fuel econony prograns: the Corporate
Aver age Fuel Econony (CAFE) program the Fuel Econony
Label i ng program (and attendant issuance of the annual Gas
M | eage Guide), and the Gas Guzzler Tax program These
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prograns were |ikew se discussed in sone detail in the
above-cited section of the Notice of Proposed Rul emaking
(NPRM) for this rule.

The nmutual desire of EPA and the autonotive industry to
stream i ne and i nprove upon these conpliance prograns
fostered a productive regul atory devel opnent process
culmnating in the proposed regulation. One of the main
el emrents of the proposal is a streamined certification
program structure which retains EPA's confidence in pre-
production conpliance determ nations while reducing costs
for manufacturers. To verify the conpliance predictions
made for certification, the final rule requires
manuf acturers to conduct testing of in-use vehicles and to
report the results to EPA. The significant anmpbunts of in-
use data generated by this testing will enhance the Agency’s
recall program and can be used for studies of in-use vehicle
em ssion control performance in general.! The in-use data
wi |l also obviate the need for nost SEA testing.

Today's final rule incorporates comments received
during the public comment period. Most of the comments
recei ved suggested m nor wording or procedural changes. No
fundanmental changes to the basic structure of the CAP 2000
proposal have been made in the final rule. A discussion of
certain coments received is contained in Section Il bel ow
The Response to Comrents docunent in the Docket contains a
detail ed di scussion of other comments received and EPA s
responses.

1. Content of the Final Rule

Unl ess ot herw se indicated bel ow, the discussion
presented in the Preanble to the Notice of Proposed
Rul emaki ng published at 63 FR 39653 is applicable to this
final rule.

A Certification Requirenents

1. Durability Requirenents

Durability Groups. EPA is adopting its proposal for
manuf acturers to divide their notor vehicles into groups
called "durability groups"” which include vehicles which are
likely to exhibit simlar exhaust em ssion deterioration
over their useful lives, based on those characteristics of
current-technol ogy vehicles that nost significantly affect
the deterioration of em ssion control over tine. Durability
groups are based on engine type, fuel type, fuel system

Y'mportant in-use data are al so avail able from ot her
sources, including em ssion control repair statistics and
I/ Mtest results.
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catal yst construction, type of precious netals used in the
catal yst, and relative engine/catal yst size and | oadi ng
rates.

EPA estimates that based on the current vehicle product
of fering, the nunber of required durability denonstrations
under CAP 2000 will be reduced by as nuch as 75 percent, a
substantial savings for manufacturers. However, the Agency
believes that the new durability grouping criteria, the
requi renent for testing the worst case durability vehicle,
and the in-use verification program (al so di scussed bel ow)
woul d conprise a nore accurate and effective em ssion
control programthan the current procedures and should
result in significant environnental benefits.

To all ow manufacturers flexibility in assigning
durability groups, EPA is adopting provisions allow ng
manuf acturers to use criteria other than relative
engi ne/ cat al yst size and | oading rates, provided that the
criteria result in at |east as many groups and do not group
t oget her dissimlar vehicles.

Durability Denonstrations. The Agency is adopting as
proposed its durability denonstration regulations. Each
manuf acturer (except small volune nmanufacturers and test
groups whi ch have speci al provisions discussed below) wll
be required to design a durability process which predicts
the in-use deterioration of the vehicles it produces. The
durability process will be applied to a worst-case
durability vehicle configuration as selected by the
manufacturer. Wile the Agency expects manufacturers to act
in good faith in designing adequate durability processes,

t he Agency requirenent to obtain advance approval for these
procedures should assure that well-designed prograns are
i npl enent ed.

| n-use Feedback to Durability. Another inportant
feature of today's rule is the requirenent that
manuf acturers performin-use testing on candi date in-use
vehi cl es sel ected under the provisions of the in-use
verification programdescribed in section Il. B. bel ow
These in-use verification data will provide feedback
information to manufacturers which will be used to inprove
their durability processes, if necessary.

EPA may al so withdraw its approval to use a durability
procedure for future certification if the Agency determ nes
that the procedure does not accurately predict in-use
em ssion | evels.

Usi ng aged em ssion control conponents to denonstrate
conpliance. EPA is adopting its proposal allow ng
manuf acturers to denonstrate both durability and em ssion
conpliance by testing em ssion data vehicles installed with
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conponents aged to the equivalent of full useful life. The
test data will represent the useful life em ssion |evels for
t hose vehicles, and can be conpared directly to the em ssion
standards w thout the use of deterioration factors. This
certification conpliance option will save manufacturers the
cost of building and accunul ating m | eage on separate fleets
of durability test vehicles. This process uses the sane
agi ng techni ques as those used to calculate DFs in the
normal durability program Furthernore, the effect of using
aged conponents directly on an em ssion data vehicle (EDV)
is equivalent to applying a deterioration factor to an EDV
which is calculated fromthose sane aged conponents. EPA is
al so adopting its proposal to allow aged conponents to be
used on nore than one vehicle, under certain conditions.

The Agency is also adopting its proposal that the
configuration with the highest expected | evel of in-use
deterioration be selected as the durability data vehicle
(DDV) configuration.

Evaporative/Refueling Durability Procedures.
Evaporative famly durability procedures were not proposed
to be changed, but EPA requested and recei ved comrents about
the criteria for designating evaporative/refueling famlies.
Based on those comments, EPA is adopting some m nor changes
to the definition of evaporative/refueling famly, described
in nore detail bel ow

2. Em ssion Conpliance Requirenents

Test Goups. EPA is adopting its proposal that
manuf act urers subdivide durability groups into units called
"test groups,"” for the purpose of denonstrating conpliance
W th em ssion standards. One certificate of conformty wth
the em ssion standards wll be issued per test group.
Vehicles wwthin a test group wll have the follow ng common
el ements: applicable em ssion standards, engine
di spl acenent, nunber of cylinders, and arrangenent of
cylinders (e.g., in-line or V-shaped). EPA is adopting a
nunber of provisions which allow manufacturers to further
di vide test groups to neet their needs w thout advance
Agency approval. The Agency will also consider requests to
conbi ne test groups.

Em ssion Testing. The Agency is adopting its proposal
t hat manufacturers test one em ssion data vehicle (EDV) in
each test group. The EDV configuration would be the
configuration expected to generate the worst case exhaust
em ssions within the test group.

One EDV per durability group will be required to be
tested to denonstrate conpliance with cold tenperature
carbon nonoxi de requirenents, selected by the manufacturer
as the worst case EDV wthin each durability group.
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Evaporative/refueling conpliance. A separate
certificate of conformty will be issued for each
evaporate/refueling famly within a test group.

Durability and Em ssion Data Carryover. "Carryover" is
a concept that allows the use of data generated in a
previ ous nodel year to be used in a subsequent nodel year in
lieu of additional testing. The Agency is adopting its
proposal to allow carryover of durability and em ssion data
when the manufacturer determ nes, using good engineering
j udgnment, that the new vehicle configuration is capable of
equi val ent or superior em ssion or durability performnce.

EPA is adopting its proposal disallowng the carry over
of in-use verification test data. This is discussed
separately in section Il. B. bel ow.

Use of Devel opnent Vehicles for EDVs. Currently, the
regul ations require that a unique vehicle be built to
represent the EDV. This requirenent was established to
assure representativeness of the test results of the EDV
EPA established requirenents that the vehicle have
appropriate mai ntenance and sufficient representative
m | eage accumul ation to stabilize em ssions. Manufacturers
typically run a second fleet of simlar vehicles called
"devel opnent vehicles" which they use to devel op the
production calibrations. These vehicles may have
representative mleage accunul ati on and appropriate
mai nt enance histories. The Agency is adopting its proposal
t hat manufacturers may optionally use vehicles originally
built to be devel opnent vehicles as EDVs for official
certification testing.

The Agency believes that devel opnent vehicles can be
representative vehicles which woul d generate accurate
em ssion levels. The portability of the calibration from
one prototype vehicle to another would be assured by the
restriction that a devel opment vehicle which was used to
devel op the calibration used on the EDV may not be used as
the EDV itsel f.

Accept Statenents of Conpliance for Certification Short
Tests. The certification short test was devel oped to
assure that vehicles conplying wwth the FTP exhaust em ssion
standards coul d be accurately tested at State | nspection and
Mai ntenance (I/M test facilities without the need for
speci al test procedures. The purpose of the certification
short test is also to assure that manufacturers design their
vehicles to conply with Inspection/ Maintenance (I1/M tests
used t hroughout the country and to account for the variation
in test fuels and waiting tinmes that vehicle owners m ght
encount er .

The Agency is adopting its proposal to accept a
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statenent of conpliance to satisfy the certification short
test conpliance requirenents (see 88 86.094-8 and 86. 094-9).
The certification short test has been fully inplenented
since the 1996 nodel year. EPA's review of the CST data
subm tted by manufacturers thus far has indicated that test
results are significantly beneath the standards, wth val ues
typically near zero. There have been no instances of test
vehicles failing the standards.

Evaporative/ Refueling Em ssion Testing. The Agency is
retaining the current evaporative/refueling testing
requi renents. One vehicle in each evaporative/refueling
famly (the worst case EDV with the worst case evaporative
and fuel tank hardware installed) would be tested for
conpliance wth the evaporative and refueling requirenments
subject to the phase-in requirenents of the applicable nodel
year.

3. Confirmatory Testing

Manuf acturer-perfornmed confirmatory testing. The
Agency i s adopting the proposed requirenents for
certification and fuel econony confirmatory testing.

Manuf acturers will confirmnost of their tests at their own
facilities, if any of the followng criteria originally
proposed are net: (1) the vehicle version has previously
failed a standard; (2) the vehicle exhibits high
certification levels; (3) the fuel econony value of the
vehicle is higher than expected; (4) the fuel econony val ue
is close to a Gas Guzzler Tax threshold value; or (5) the
fuel econony value is at a level which creates a potenti al
vehi cle class fuel econony |eader. EPA will provide

gui dance to manufacturers on these criteria. Test results
fromthe original manufacturer’s test nust be submtted to
t he Agency before any manufacturer confirmatory testing is
conducted. The Agency will then indicate to the
manuf act urer whet her the Agency will be perform ng any
random or other confirmatory testing. Vehi cl e
configurations selected for confirmatory testing by the
Agency will not be required to be tested under the

manuf acturer confirmatory test program Manufacturer
confirmatory tests will be considered "official” and wll be
used in certification conpliance determ nations and f uel
econony cal culations. Any confirmatory tests perforned by
EPA wi Il be considered official.

The Agency is also adopting its proposal that
manuf act urers conduct retests whenever the manufacturer’s
original fuel econony test result and the manufacturer’s
confirmatory result fail to correlate satisfactorily. The
criteria for satisfactory correlation is the three percent
difference in fuel econony currently used in EPA s
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confirmatory test program In lieu of conducting retests

t he manufacturer nay accept the | owest fuel econony data for
t he purpose of cal culating the fuel econony values. This
retesting procedure assures that representative fuel econony
data are generated during the manufacturer-funded
confirmatory test program The retest criteria are the sane
t hat the Agency has been enpl oying on EPA retests. These
have proven satisfactory at safeguarding the integrity of
the fuel econony values at a reasonable cost in terns of

addi tional tests conducted.

Conditional Certification pending Confirmatory Testing.
EPA is adopting its proposal to allow conditional em ssion
certification for a test group (contingent upon manufacturer
request and subject to Agency approval) when the
confirmatory test scheduled for testing at the EPA facility
has not yet been conpleted. To be eligible, the
manuf act urer must attest, and EPA have reason to believe,
that the vehicle awaiting confirmatory test will ultimtely
conply with the standards when tested.

The condition for certification is the sane as that for
the current "alternate procedure” running change provisions
(see 8 86.082-34). |If the Adm nistrator determ nes that the
confirmatory test results in nonconpliance with any
standard, then the manufacturer will be so notified. Upon
notification of this determ nation, the nmanufacturer nust
i mredi atel y suspend production of all vehicles covered by
this certificate (or such fraction of the vehicles covered
by the certificate that the Adm nistrator determ nes to be
affected) and the certificate of conformty wll be
suspended (pending a hearing). As a further condition of
the certificate, the manufacturer nust agree to recall al
vehi cl es which the Adm nistrator determnes to be in
nonconpl i ance with the applicabl e standards, and renmedy such
nonconpl i ance at no expense to the owner.

4. Fuel Econony

Condi ti onal Fuel Econony Val ues Pending Confirmatory
Testing. In addition to conditional certification, EPA is
adopting its proposal allowi ng the use of conditional fuel
econony | abels. Manufacturers are permtted to calculate
and use fuel econony |abels prior to the conpletion of
schedul ed EPA confirmatory testing, provided that certain
conditions are net.

Once the confirmatory testing is conpleted, the
manuf act urer must recal cul ate, if necessary, all the
af fected fuel econony | abel values. The recal cul ated | abel
val ues nmust be used for | abeling on future production under
either of the follow ng circunstances:

1) If the newy calcul ated | abel value is at least 0.5
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npg | ower than the original value, the manufacturer nust use
the recal cul ated | abel val ue and annual fuel cost on the

| abel s placed on all future vehicles produced 15 days, or
nore, after the conpletion of the confirmatory test.

(2) If the newy calculated |abel value is at least 0.1
npg | ower than the original value, the manufacturer nust use
the recal cul ated | abel value to determ ne Gas Guzzl er Tax
l[tability. The tax paid to the IRS nust reflect the
recal cul ated value for all vehicles produced. The gas
guzzler tax statenent required under the current provisions
of 40 CFR 600.307-95 (f) to be placed on the fuel econony
| abel shall reflect the recal cul ated values on all future
vehi cl es produced 15 days, or nore, after the conpletion of
the confirmatory test. )

Al confirmatory test results nmust be used in CAFE
cal cul ati ons.

EPA is adopting its proposal requiring manufacturers to
submt a copy of the CAFE cal culations directly to the
Nat i onal H ghway Traffic and Safety Adm nistration (NHTSA)
concurrent with the subm ssion to EPA

5. Smal | Vol une Provi sions

EPA is adopting its proposal to increase the nunber of

sal es which define small volume manufacturers to U S. sales
of less than 15,000 per nodel year (including |ight-duty
vehicles, light-duty trucks, heavy-duty vehicles and heavy-
duty engines). Simlarly, EPA is adopting its proposal to
al l ow any manufacturer to use small volune certification
procedures for any test groups, provided that the conbined
U S. sales are below 15,000 units per nodel year.

Any certification options provided under CAP 2000 for
| arge vol une manufacturers would be avail able to smal
vol une manufacturers (e.g., bench-aged conponents for
durability, etc.).

6. | nf ormati on Requirenments

Application for certification. EPA is adopting its
proposal that manufacturers submt applications for
certification on the basis of durability groups. The
application will be submtted in two parts:

Part 1 consists of general information about the
manuf acturer and the entire product line, durability group
descriptions, evaporative/refueling famly descriptions, OBD
information and information specific to each test group.
This is the information generally needed by EPA to make
certification decisions.

Part 2 is information which is primarily needed by EPA
for post-certification conpliance purposes. It includes
such information as part nunbers of each em ssion rel ated
conponent for each engine code, certain calibration
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speci fications, owners manuals, service nmanual s and
technical service bulletins. This information i s necessary
for the Agency to performits in-use conpliance activities
such as identifying ms-builds (non-certified vehicle
configurations), evaluating manufacturer defect reports, and
conducting in-use recall testing prograns.

Timng of information subm ssions. Part 1 of the
Application is to be submtted prior to certification and
Part 2 is to be submtted by January first of the applicable
nodel year (e.g. a nodel year 2001 Part 2 Application would
be due by 1/1/2001). Any updates to the Part 1 wll also be
due by January first of the nodel year.

A final, end-of-nodel-year Application update
(1 ncluding any updates to Parts 1 and 2 reflecting any
runni ng changes occurring since January 1 is required to be
submtted by January first of the foll ow ng nodel year (for
exanpl e, the final Application update for nodel year 2001
woul d be due by 1/1/2002).

Based on comments received, EPA is increasing the tinme
allowed to submt the Part 2 application from30 days to 60
days for those test groups certified close to the end of
January 1 of the applicable nodel year.

B. I n-Use Testing Requirenents

1. Overview. EPA is adopting the in-use testing
program general ly as proposed. The program consists of two
basi ¢ categories of manufacturer-funded in-use testing: (1)
in-use verification testing of vehicles representing
virtually all of the test groups produced by each
manuf acturer in each nodel year and, (2) in-use confirmatory
testing consisting of nore rigorous testing of test groups
or subsets of these test groups (limted to transm ssion
types) which, during the in-use verification testing,
denonstrated potentially high em ssions.

2. In-Use Verification Testing (IU/P). This elenment of
the programw || provide the Agency and the industry with
em ssion data feedback fromvehicles driven under real -world
conditions. The data generated fromthe IU/P will be used
to assess and inprove the effectiveness of the
manufacturer's certification durability and em ssion
denonstration processes. In addition, the IUVP data wll be
used to determ ne the need for further manufacturer funded
in-use testing (In-Use Confirmatory Testing) which may be
used by the Agency in determ ning whether an em ssions
recall is necessary.

The basic el enents of the proposed |UVP are | ow m | eage
(10,000 mle mnimmvehicle m|eage, approximtely one year
of operation) and high m|eage (50,000 mle mninmmm ]l eage
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and approximately four years of operation) em ssion testing
of in-use vehicles. These ml|eage and age test points were
selected to provide feedback to the Agency and the industry
on the em ssion performance of vehicles at both an early
point in their operating life (to allow early identification
of any probl enms which occur in production or early in the
life of the vehicle to mnimze the em ssion inpact of the
defect or deficient design), and at a point well into the
vehicle s statutorily-defined useful life (to identify and
correct any problens which occur only after extended in-use
operation) but not at such a high m|eage that high emtting
vehicles would not be identified until the end of their
useful life. The total nunber of vehicles a particular
manuf acturer woul d be required to test for the | UYP under
the requirenents of this proposal would be dependent upon

t he nunber of test groups in the manufacturer’s product |ine
and the nunber of sales wthin those groups. The sanple
sizes required for the low and high m | eage test prograns
and test group sales volunes are intended to reflect the

i ncreased potential for em ssion contribution by high
production test groups, the increased |ikelihood of problens
occurring as vehicles reach higher mleage, and the desire
of the Agency to mnimze the resources required to conduct
t he program

Additionally, EPA is adopting its proposal that a
manuf acturer may increase the required sanple size specified
for a specific IUVP test group sanple with prior EPA
approval prior to the initiation of the additional testing.
The Agency believes that prior approval of an increase in
sanple size is needed to prevent the unrestrained addition
of vehicles which could mask or dilute potential em ssion
pr obl ens.

EPA was requested to change the proposed requirenent
that one high-mleage vehicle in the in-use verification
fleet have at least 75,000 mles to be at |east 75 percent
of full useful life. This purpose of the request was to
harnmoni ze with the California ARB proposed regul ati ons, and
EPA has done so in the final rule.

EPA is adopting its proposed regul ations for vehicle
sel ection and procurenent protocols. These procedures and
prot ocol s provi de assurance that the in-use vehicles wll
have experienced typical real-world use and nmai nt enance, and
will screen out only those vehicles which are tanpered,
unsafe to test, or are in such a condition that restoration
to a test-ready condition would be too costly. To preclude
underestimating the em ssions of the in-use fleet through
possible climte-rel ated bias (the Agency believes vehicles
operated primarily in warm weat her areas may be subject to
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| ess harsh durability conditions than those operated in cold
weat her), and on the basis of a comrent received, EPA has
nodi fied its proposal requiring that a certain nunber of
vehicles in each sanple be procured fromnorth of the 40
degree parallel line. Instead, those vehicles nust be
procured fromlocations with a heating degree day 30 year
annual average equal to or greater than 4000. The reasons
for this change are discussed in section D. 1. bel ow

As di scussed above in section Il.A, in the event that
the UY/P data froma test group sanple at either the | ow or
high m | eage test point exceed certain criteria, EPAis also
requiring that manufacturers perform an anal ysis expl aining
why their durability processes are or are not still capable
of accurately predicting in-use performance. EPA is also
adopting as proposed its provisions for the in-use testing
of small volunme manufacturers/test groups and alternative
fuel ed vehi cl es.

EPA is adopting its proposal that the FTP and the US06
portion of the supplenental FTP (SFTP) be perfornmed on each
in-use vehicle tested. Manufacturers will determ ne the
conposite in-use SFTP em ssion | evel by conbining the in-use
USO6 and in-use FTP test levels with the test level fromthe
pre-production certification air conditioning test (w thout
deterioration factors applied). The A/ C portion of the
suppl enmental FTP is an extrenely resource intensive test
because of the test cell requirenents (a special
environmental chanber). In evaluating the utility of the
data whi ch woul d be obtained versus the high cost of
conducting an in-use A/C test cycle as part of the in-use
verification program EPA decided not to require testing on
the A/C cycle. Included in this evaluation was EPA s belief
that for em ssions deterioration purposes, the US06 portion
of the test can be directionally predictive of the results
of the A/C cycle. EPA may always conduct its own in-use
testing to confirmconpliance, and if future indications are
t hat nonconpliance with the A/C cycle may be an issue, can
revisit this decision in a future regul ation.

EPA is adopting its proposal requiring a single in-use
evaporative test and on-board refueling | oss test per
evaporative/refueling famly at both the | ow and high
m | eage test points. As of this final rule, ongoing
evaporative test procedure streamining efforts between EPA,
California ARB and industry have not led to a unified
procedure. Therefore, EPA is adopting its proposed in-use
evaporative/refueling testing requirenment using the test
procedures described in subpart B of part 86.

Because EPA' s em ssion standards currently apply at
high altitude as well as low altitude, EPA is adopting its
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proposal that one vehicle per test group be tested under
high altitude conditions for FTP. EPA is proposing to
require this testing only at the high mleage test point in
order to mnimze the expense and facility constraints, if
any, associated with this testing.

3. Manuf acturer Funded In-Use Confirmatory Testing.
Today’s final rule also includes regul ati ons which create a
manuf acturer funded in-use confirmatory testing program
These are unchanged fromthe proposed rule. This program
requi res manufacturers to conduct additional in-use testing
of a test group when the IUVP data for the test group
exceeds a specified trigger level. Additionally, EPA could
target testing of a transm ssion-type subset of a test group
if em ssions shown by the entire test group sanple neet the
specified triggering criteria.

The criteria that wll trigger confirmatory testing (a
mean of 1.30 tinmes the standard with a 50 percent or greater
failure rate for the test group sanple at either the |ow or
high m | eage test point) are based upon the em ssion
standards to which the test group was originally certified.

The Agency intends to periodically review and, if
necessary, revise these criteria, and intends to do so after
it has gathered sufficient information to support any
revi si ons.

C. O her Requirenents and Topics

1. Fees

EPA is adopting its proposal to continue collecting a
fee on a per-certificate basis. Because the test group wll
become the unit of certification, a fee will be collected

for each test group to be certified. The new fee schedul e
w |l be the sane as proposed:

Federal signed: $27, 211

California only signed: $ 8,956

Fed only unsi gned: $ 2,738

Cal only unsi gned: $ 2,738

EPA is adopting its proposal to retain the waiver provision
in the current fee regul ati ons when the fee exceeds 1% of
t he aggregate projected US sales of vehicles covered by the
certificate (8 86.908-93).

2. M scel | aneous corrections and changes.
EPA i s adopting other requirenents as proposed,

i ncl udi ng | anguage prohibiting crankcase em ssions from al
light-duty vehicles, rather than from Qtto-cycle and
met hanol - fuel ed di esel light-duty vehicles, the elimnation
of high altitude exenption provisions for those vehicles and
trucks nmeeting specific design limtation criteria (see 88
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86.094-8(h) and (1)), and a revision naking the Agency's
def eat device policy applicable to all types of fuels rather
than just to gasoline.

3. Incentives to Encourage Better |In-use Em ssion
Per f or mance

The Agency is adopting its proposed regul atory | anguage
that will allow the Agency to waive or nodify certain other
regul atory requirenents to allow the structuring of an
incentive program |In the NPRM the Agency requested and
recei ved a nunber of suggestions regardi ng potenti al
i ncentive rewards, and how an incentive program could be
structured (discussed in nore detail in the Response To
Comment s docunment in the docket). EPA will continue to work
with interested parties in devel oping an effective incentive
program

4. Cross references in other EPA regul ations

EPA has anended regul atory | anguage which refers to
Subpart A of Part 86 so that it also references Subpart S.
Regul ations affected include Part 85, subparts B, G H, L,

P, Qand R of Part 86, Part 88, and Part 600. Al so, each
part or subpart which includes the terns "engine fam/|ly"
and/ or "engine control systent has been anended to clarify
that those terns can be construed to nean "test group" or
"durability" group in the context of Subpart S regul ations.

D. Changes fromthe Proposed Rule

EPA is adopting as final its proposed rule, with a few
m nor changes and corrections. The nost significant changes
are discussed below. A nore detailed discussion about the
coments received is in the Response to Comments docunent in
t he docket for this rule.

1. 40 degree latitude requirenent for in-use
verification vehicle procurenent:

EPA proposed that at |east a certain nunber of vehicles
in each test group be procured fromnorth of the 40 degree
parallel line to preclude underestimating the em ssions of
the in-use fleet through possible climte-related bias. The
40 degree north latitude requirenment contained in the
proposed regul ati ons was intended to address the Agency’s
belief that vehicles operated primarily in warm weat her
areas may be subject to |l ess harsh durability conditions
than those operated in cold. The 40 degree |ine extends
across the United States from Cape Mendoci no, CA to Trenton,
NJ. Major netropolitan areas in this region account for
about 24% of the U.S. popul ation. Vehicles could be procured
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fromany area above the 40 degree latitude line. Wile this
criterion captures a significant portion of cool weather
areas, it did exclude a few major netropolitan areas which
EPA woul d consider to be cool and would not wi sh to excl ude
fromparticipation in the in-use verification program

Since the proposal, EPA has determned that there is a nore
scientifically-based nethod to ensure the acquisition of
cooler-climte in-use vehicles, which will allow for the

i nclusi on of previously excluded areas, and conversely, wll
not exclude any significant geographic areas where in-use
vehi cl e procurenent would |ikely occur. This nethod

i nvol ves using readily avail able climte data known as
"annual average heating degree day" (HDD) data. This data
is conpiled by various agencies, including the National
Climatic Data Center (NCDC) of the National Cceanic and

At nospheric Adm nistration (NOAA) and the Energy I nformation
Adm nistration (EIA) of the Departnent of Energy (DOE), and
is readily available fromthese Agencies, both

el ectronically and in hard copy. The Departnent of Energy,
defines a heating degree day as "the nunber of degrees per
day that the daily average tenperature (the nmean of the

maxi mum and m ni mum recorded tenperatures) is bel ow a base
tenperature, usually 65 degrees Fahrenheit, unless otherw se

specified....".
| nstead of procuring vehicles fromabove the 40 degree
N latitude line, manufacturers will instead be required to

procure vehicles fromareas with at | east 30 year annual
average HDDs of 4000. Four thousand was chosen as the
criterion because limting the criterion to areas with

hi gher annual HDDs (for instance, 5,000) would exclude sone
maj or nmetropolitan areas that woul d have been covered with
the 40 deg. latitude criterion and which EPA considers to be
cooler climte areas, such as New York G ty, Newark, NJ,
Seattle, WA, and Portland, OR , which the Agency did not
intend to exclude. |In fact, the 4000 annual HDD criteria
w Il nowinclude formerly excluded major netropolitan areas
as well, such as the Baltinore-Washi ngton corridor

Overall, the area of the United States covered by the
criteria is nore extensive than the area defined by the 40
degree latitude line and will ensure that in-use test data
is obtained from vehicl es exposed to harsher weat her.

Addi tional major netropolitan are now i ncluded in M ssouri,
II'linois, West Virginia, Colorado, Utah, Kansas, Arizona,
New Mexi co, Okl ahoma, and Kentucky. Major nmetropolitan
areas in this region account for about 30 percent of the
popul ation. This change is also responsive to a comment
recei ved, discussed in nore detail in the response to
comments docunent. Accordingly, EPAis revising its
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regul ati ons.

2. NLEV and CAP 2000: The California ARB has adopted
a regulation parallel to CAP 2000. This will supercede the
current ARB regul ations which apply to NLEV-certified
vehi cles. Accordingly, EPA has nodified the NLEV
regul ations in subpart R of part 86 to acconmopdate the
i ncorporation of the California ARB CAP 2000 regul ati ons
into the NLEV certification process.

An incorrect cite was inadvertently given in section
86. 1801-01 of the proposed regul atory | anguage, which
referred the reader to Subpart A for NLEV requirenents.

Thi s has been corrected.

Regul at ory | anguage contained in 8 86.096-30 pertaining
to NLEV certification was inadvertently omtted in CAP 2000
and has been added back under section 86.1848-01.

3. Hi gh Altitude in-use testing:

The preanbl e | anguage for the NPRMincorrectly stated
t hat EPA was not proposing to include the results of high-
altitude in-use verification testing in the data to be used
to determine if a test group nmet the 1.30 tinmes the standard
criteria (nodified fromthe 1.3 in the proposed rule to
precl ude rounding errors) which triggers manufacturer in-use
confirmatory testing. The proposed regul atory | anguage did
reflect the Agency's intention to include high altitude data
in the calculation. The inclusion of high altitude data is
appropriate given that the em ssion standards are "al
altitude,” which require conpliance to the sane nunerica
standard regardl ess of altitude.

4. Requl atory | anguage section nunbering: Comments
were favorabl e about the general |ayout and nunbering schenme
in the proposed rule. EPA is retaining this |ayout, but has
renunbered (but not reordered) a portion of the final
regul atory | anguage to | eave sone bl ank "Reserved" sections.
Doi ng so gives the Agency nore flexibility in accommodati ng
any future regulations and is in keeping with the
Adm nistration's "Plain Language" directive which suggests
t hat Agencies | eave reserved sections in new regul ations for
t hat purpose.

5. Evaporative and Refueling durability procedures. A
commenter requested that EPA clarify its | anguage on the
servi ce accunul ati on nethods for both evaporative and
refueling durability procedures? Specifically, it was
requested that EPA all ow bench agi ng procedures as an
alternative durability nethod. Wile EPA believes that the
proposed | anguage all ows for such nethods, |anguage

Ref. comments
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specifically permtting bench aging for evaporative and
refueling durability procedures has been added to the final
rule for clarity.

6. Hi gh altitude certification testing for
evaporative and refueling conpliance. The proposed
regul ations incorrectly included SFTP testing at high
altitude as part of the evaporative/refueling test
requi renents. Because SFTP standards are not applicable at
high altitude, the final rule has del eted the requirenent
for SFTP testing.

7. Stabilized vehicle requirenents. The proposed
regul atory | anguage all owed manufacturers to consider
vehicles with 2,000 mles accunul ated on them as
"stabilized" for em ssion testing purposes. A comrenter
requested the EPA clarify that this is a m ni rum nm | eage®.
Because this was EPA' s intention, EPA has nodified the
| anguage accordi ngly.

8. Evaporative/Refueling Fam |y Determ nation.

Both during the devel opnent of the NPRM and in comrents
recei ved after the proposal, EPA was requested to revisit
the regulatory criteria for determning
evaporative/refueling famlies. EPA is adopting sone of

t hese suggestions in the final rule. |In particular, it is
adding the criterion of fuel tank conposition, and deleting
the criteria of fill limter system vapor/liquid separator,

vapor hose dianeter, canister |ocation, and onboard
di agnostic hardware and calibrations. EPA believes that the
elimnated criteria are calibrational in nature and have
| ess inpact on the durability of the evaporative/refueling
system These changes are not expected to significantly
i ncrease or decrease the nunber of evaporative/refueling
famlies, thus no change is being nmade to the cost anal ysis.
9. Evaporative/refueling in-use verification testing.
In the preanble to the NPRM EPA inadvertently stated
that the in-use verification testing for
evaporative/refueling em ssions would not begin until the
2004 nodel year. The proposed regul atory | anguage, which is
correct, requires evaporative/refueling in-use testing to be
performed on 2001 nodel year vehicles for the high mleage
testing (50,000 mles/fourth year of service, neaning that
the first testing wll not occur until the 2004/2005
cal endar year tinme frane). Because EPA has del ayed
inplenmenting all low mleage in-use testing until the 2004
nodel year, this wll provide a nunber of years of |ead tine
for manufacturers to acquire or arrange for the necessary
evaporative/refueling testing facilities.

SRef. comments
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E. Comments relating to EPA's | egal authorities and
factual basis for CAP 2000

EPA received comments fromtwo organi zati ons*
chal | engi ng whet her EPA has net its statutory obligations
and claimng EPA failed to provide a factual basis for the
CAP 2000 proposal. The follow ng di scussion details the
specific coments and EPA' s responses.

1. Comment :

Comrent ers suggested that EPA' s proposal fails to
establish nethods and procedures for testing, "by
regul ation,” as required by section 206(d) of the Cean Ar
Act. Commenters claimthat to be consistent with section
206, EPA nust either aggregate the manufacturer-specific
test procedures in the certification regulations it proposes
for public comment, or require that manufacturer-specific
test procedures be devel oped by regul ation on a case-by-case
basis only after public notice and opportunity for conment.

EPA' s response:

Section 206(a)(1l) states that the Adm nistrator shal
test, or require to be tested in such a manner as deened
appropriate any new notor vehicle or notor vehicle engine
submtted by a manufacturer to determ ne whet her such
vehi cl e or engine conforns wth EPA em ssion standards.
Section 206(d) requires that EPA issue regul ations that
establish nethods and procedures for making tests under
section 206.

The regul ati ons proposed by EPA woul d require that
manuf act urers devel op prograns denonstrating the durability
of their em ssions control systens, as part of denonstrating
conpliance with applicable em ssion standards. The
regul ations establish the criteria for EPA approval of a
durability program and provide for required in-use testing
to check on the accuracy of the durability denonstration.
EPA s proposed regul ati ons descri be design requirenents each
manuf acturer’s durability program nust satisfy for EPA
approval. Mnufacturers are required to show that their
durability processes are designed to cover a significant
majority of deterioration rates expected by vehicles in
actual use. These durability denonstration prograns are
used in the certification process to establish the general
rate of em ssion deterioration a simlar group of vehicles
are expected to experience over tine. This rate of
deterioration is applied, via deterioration factors or other

“The Ethyl Corporation and Envirotest.
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means, to data generated fromem ssion test vehicles within
the durability group to denonstrate whether a vehicle wll
meet em ssion standards over its useful life. |In essence,
EPA' s proposed regul ati ons woul d establish a case-Dby-case,
adj udi catory process and criteria for acceptance or
rejection of a manufacturer’s durability program
Comrenters’s claimthat this is unlawful under section
206(d), and that EPA s regul ati ons nust thensel ves contain
the specific details of each manufacturer’s durability
program (whet her adopted in a single, aggregate rul emaking,
or future case specific rulenmakings). The issue raised by
commenters is therefore whether EPA may reasonably exercise
its authority under section 206(d) to establish an

adj udi catory type procedure as proposed.

Whet her section 206 authorizes or prohibits such
agency action is a matter of statutory interpretation. The
first question is whether Congress has directly spoken to
this issue, such that Congressional intent is clear on this

specific matter. |If the intent of Congress is clear
regarding a statutory provision, the Agency nust foll ow that
intent. If Congress’ intent is not clear on this specific

i ssue, then the question is whether EPA's interpretation of
section 206(d) is a reasonable way to inplenent the
authority delegated in that provision. Chevron v. NRDC 467
U S 837, 842 to 844 (1984). Traditional tools of statutory
construction are used to answer these questions. |d.

This issue can be seen as two distinct questions. The
first is whether establishing nmethods and procedures by
regulation requires that all the specific details related to
testing nust be contained in the regul ations thensel ves,
prohi biting establishnment of an adjudi catory process to
determ ne these specific details. The second question is
whet her a durability denonstration programis part of
"maki ng tests" subject to the requirenents of section
206(d).

For the first question, the terns used by Congress,
"establish nethods and procedures,” are not defined in the
Clean Air Act. These terns are general in nature, and can
be readily interpreted as covering a broad range of agency
action. "Methods" and "procedures" woul d enconpass both
detailed prescriptions of how to conduct a test, as well as
broad general provisions, such as a requirenents that
testing be conducted using good engi neering practices.

These terns are broad enough in nature to include a process
for future determnation of the specific details of a test

program based on subm ssion of a proposed programfor EPA
review according to pre-set criteria. The term"establish"
al so appears general enough to include both the
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establ i shnment of detailed specifics at one tinme, as well as
establishment of a process to set detailed specifics at a
future point. The text of section 206(d) does not appear to
indicate a clear congressional intent to prohibit the

adj udi catory approach proposed by EPA, but instead enpl oys
terms that are broad and general in nature, allow ng a
variety of potential ways to establish nethods and
procedures for testing. The legislative history is |limted,
and does not provide any indication of a contrary
congressional intent. Cean Air Anrendnents of 1970,
Conference Report No. 1783, 91st Congress, 2d S (1970).

In this case, Congress did not express a clear intent
that EPA may not exercise its authority under section 206(d)
by setting up an adjudi catory process in the regul ations.
| nstead, Congress’s grant of authority provides EPA with
substantial discretion in howto "establish nmethods and
procedures” for conducting tests under section 206(d).

Since Congress has not specifically addressed the question
at issue, EPA ‘s interpretation of this grant of authority
shoul d be upheld if it is a reasonable way to inplenent
Congress’ intent. Chevron at 844.

The adj udi catory process set up by EPA's regulations is
an efficient way to benefit from each manufacturer’s
expertise and knowl edge of the durability of their vehicles.
For exanple, manufacturers will be able to tailor their
vehi cl e aging procedures to the specific details of the
har dware used on their vehicles, and the way it is expected
to deteriorate over tinme, as well as any unique driving and
usage patterns of their custoners, and thus account for the
effect that these hardware and usage patterns have on
em ssion deterioration and em ssion control system designs.
As discussed in the NPRM (63 FR 39660, (July 23, 1998)),

EPA believes that the resulting manufacturer durability
prograns shoul d i nprove the effectiveness of EPA's vehicle
conpliance prograns, by inproving the ability of the new
nmotor vehicle certification programto predict and account
for in-use durability and deterioration of the em ssions
control system

As described in the NPRM EPA has been approvi ng
manuf acturer alternative durability prograns under RDP-1 for
several years. Two mgjor types of durability processes have
energed fromthe RDP-I experience: whole vehicle ml eage
accunul ati on cycles and bench aging procedures. The whol e
vehi cl e agi ng concept involves driving vehicles on a track
or dynanoneter on an aggressive driving cycle of the
manuf acturer's design. The bench agi ng procedures involve
the renmoval of critical em ssion conponents (such as the
cat al yst and oxygen sensor) and the accel erated agi ng of
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t hose conponents on an engi ne dynanoneter bench. Through

t he approval process, EPA has been requiring that

manuf acturers conpare the catal yst operating tenperatures
during the AMA® and during the proposed durability method as
wel | as average speeds, acceleration rates and the |ike for
whol e vehicle nmethods. In evaluating the conparisons, EPA
believes that the prograns are nore effective than the
current programat predicting the deterioration that occurs
in actual use. EPA believes that allow ng manufacturer-
specific durability progranms to continue is appropriate.

As it has in the past under the RDP-1 program EPA wll
requi re that manufacturers provide data prior to
certification show ng that the aging procedures would
predict the deterioration of the significant magjority of in-
use vehicles over the breadth of their product |ine which
would ultimately be covered by this procedure for both whole
vehi cl e and bench-aging durability nethods. Manufacturers
have varying sources of data avail able, such as em ssions
data, driver survey data, catalyst tenperature history data
and catal yst conversion efficiency data. GCenerally these
data are conpared to manufacturer in-use data to determ ne
how broadly the deterioration factors reflect the overal
vehicle fleet. EPA determ nes, based on these data whet her
to approve the durability process. EPA believes that the
vari ous whol e vehicle and bench aging prograns are nore
effective than the current program at predicting the
deterioration that occurs in actual use.

EPA al so believes an adjudicatory process is a nore
efficient nethod of review ng and approving or rejecting
such durability prograns, avoiding the tinme and resources
that woul d be necessary to promrmul gate by rul emaki ng each
manuf acturer-specific durability program EPA believes that
t he adj udi catory process proposed and adopted in this rule
is a reasonable way to establish manufacturer-specific
durability prograns that are expected to provide better
i nformati on about in-use em ssions deterioration, for use in
maki ng certification decisions.

EPA's interpretation of the statute is consistent with
prior EPA interpretations of section 206. For exanple, EPA
has never interpreted section 206 as requiring pronul gation
of every aspect of each manufacturer durability program |In
the past, the regul ations have set up a durability process
that required manufacturers to accunulate m | eage on a pre-
production vehicle over a prescribed driving cycle from
100,000 mles as a way to sinmulate deterioration over the

°The driving schedul e prescribed in Appendix IV of Part
86.
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useful life. The regulations described the driving course,
the speed for each lap, stops, and simlar details. The
regul ati ons do not describe when drivers nust be changed,
how much driving per twenty-four hours, |eaving many ot her
details for case-by-case decision making by EPA.  Anot her
exanple is 40 CFR 8 86. 090-27, Special Test Procedures.
Under this section, EPA interpreted section 206 to allow the
Adm ni strator, based on a witten application froma

manuf acturer, to prescribe tests procedures, other than
those prescribed in the CFR, for a vehicle not susceptible
to satisfactory testing in 40 CFR Part 86. This is an

adj udi catory process where the EPA approves alternative
testing in advance, w thout pronul gated m ni mum

requi rements.® Another exanple is EPA's durability

regul ations for certification of light-duty trucks, which
have permtted manufacturers to use their own nethods, based
on good engi neering judgnent, to determ ne DFs, subject to
revi ew and approval by EPA. (See 8§ 86.094-24(c)(2)). EPA
set up this adjudicatory process in the regul ations,
providing future case by case EPA approval of the results of
a manufacturers’ durability program

In sum EPA does not believe that Congress intended to
prohi bit reasonabl e regul ati ons under section 206(d) that
set up an adjudicatory process to review and approve
manuf acturer specific durability prograns. EPA believes
that the process set up in the regulations is a reasonable
exerci se of the general authority provided to EPA in section
206(d).

The second issue raised by the coment is whether a
manufacturer’s durability programis part of making a test
such that it is subject to the requirenents of section
206(d). However, EPA does not believe that it is necessary
to decide this issue. |If durability processes are subject
to section 206(d), then as descri bed above EPA believes it
has the authority to allow an adjudicatory process to
determ ne the specific, detailed portions of a
manuf acturer’s durability program |f the nmanufacturers’
durability processes are not subject to the requirenments of
section 206(d), then EPA's regul ations clearly do not
violate that provision. |In either case, EPA believes it
has authority under section 206(a)(1l) to require durability
prograns as part of the testing performed for purposes of
certification. Section 206(a)(1l) allows EPA to require
testing "in such a manner as he [the Adm nistrator] deem
appropriate.” This provides EPA the discretion to require

EPA’ s regul ati ons have included this kind of provision
for approval of alternative test procedure for nmany years.
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manuf acturer specific durability prograns as part of the
certification process.

2. Coment :

Commenters stated that EPA's proposal is contrary to
section 206(e), which obligates EPA to discl ose
certification information allow ng purchasers to determ ne
the "conparative performance" of vehicles. Congress
contenplated a formof "environmental” conpetition anong
aut onobi |l e manufacturers. Commenters claimthat the
conpetition has not devel oped, at least in part, due to
EPA' s decision to "maintain the secrecy of the certification
test procedures."” EPA Air Docket #A-96-50 item|V-B-10 at 6.
Conmpari sons cannot be nmade w thout an accurate understanding
of the test procedures enployed to generate the
certification em ssion data.

EPA Response:

Section 206(e) provides that:

The Adm nistrator shall make available to the public
the results of his tests of any notor vehicle or notor
vehi cl e engi ne submtted by a manufacturer under
subsection (a) of this section as pronptly as possible
after Decenber 31, 1970, at the beginning of each node
year which begins thereafter. Such results shall be
descri bed in such nontechnical manner as wl|
reasonably disclose to prospective ultimte purchasers
of new notor vehicles and new notor vehicle engines the
conparati ve performance of the vehicles and engines
tested in neeting the standards prescri bed under
section 7521 of this title.

Section 206(e) of the Clean Air Act requires EPA to
make available to the public the results of tests of any
nmotor vehicle or notor vehicle engine submtted by a
manuf act urer under section 206(a). Congress’ intent is
clear by | ooking at the words of the statute. Congress did
not require that EPA make avail able the specific details of
test procedures enployed to generate the em ssions data, or
the durability progranms enployed in the certification
process. Congress stated that the results of the tests are
to be made avail able to the public.

EPA makes available all em ssion test data which are
used to nmake certification conpliance determ nations as
required by section 206(e). Certification | evels are posted
annual 'y at http: ww. epa. gov/ OVBWAWV gopher/ Cert/ Veh-
cert/Cert-Tst/. The report contains certification |levels
(projected em ssion levels at the end of the useful life
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mles of a vehicle) and deterioration factors used to
conpute the certification levels. Vehicles are described by
vehi cl e nodel, EPA engine famly nanme, manufacturer famly
name, nunber of cylinders, nethod of fuel system em ssion
control system engine code, etc. EPA believes the
information is described in a nontechnical manner and
provi des purchasers with enough information to conpare
performance of vehicles in neeting em ssions standards.

In any case, the regul ati on adopted today establishes
an adj udi catory process to i nplenent section 206(a) and (d),
and provide reasonable information to nmake certification
deci sions. The regul ati ons adopted here were not proposed
under and are not neant to inplenment section 206(e). The
kind of information presented to the public under section
206(d) is not at issue in this rulemaking, as this
regul ation neither releases information to the public, nor
[imts what information may or may not be released in the
future under section 206(e).

3. Comment :
Comrent ers suggest that Congress clearly contenpl ated that
EPA woul d require testing of new notor vehicles or new notor
vehi cl e engines to ensure conpliance by the vehicle or
engine with applicable em ssion standards. New notor
vehi cl es are equi pped with new conponents, not with one or
nmore artificially aged conponents. Because EPA s proposal
woul d allow testing of what is in essence a "hybrid" vehicle
whi ch includes such conponents, EPA's proposal is facially
i nconsistent with the clear mandate of section 206.

EPA Response:

Section 206(a)(1l) states that the Adm nistrator shal
test, or require to be tested "in such manner as he deens
appropriate,” any new notor vehicle or new notor vehicle
engi ne submtted for a certificate of conformty with
em ssion standards. "New notor vehicle" is defined in
section 216 as a notor vehicle the equitable or legal title
to which has never been transferred to an ultimte
purchaser."” In section 216 "new notor vehicle engine" is
defined simlarly.

The authority to require testing "in such a manner as
he deens appropriate” under section 206(a)(1l) clearly
provi des EPA with the discretion to all ow bench-agi ng of
conponents as part of the procedures to prepare a vehicle
for durability related em ssions testing. As descri bed
before, it is a reasonable exercise of this broad authority
provided in section 206(a)(1) for EPA to determ ne that
bench agi ng of conponents may be approved as part of a
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manuf acturer’s durability program EPA al so has general
authority under section 301(a)(1l) to approve the use of such
conponents on durability test vehicles. ("The Adm nistrator
is authorized to prescribe such regul ations as are necessary
to carry out his function under this chapter.")’

4. Comment :

Comrenters claimthat before EPA can denonstrate that
each bench-aging or alternative whol e vehicle aging
techni que conplies with the substantive requirenents of
section 206, the Agency nust first provide a conplete and
t hor ough description of each bench-aging or alternative
whol e vehi cl e-agi ng techni que proposed to be all owed.
Wthout this information, it is sinply not possible to
comment upon the nerit of the alternative testing
t echni ques.

EPA Response:

The comment is based in part on the view that each
manuf acturer-specific durability process nust be adopted
t hrough rul emaki ng. As discussed previously, EPA believes
that a regulation setting up an adjudi catory process for
approval of manufacturer-specific durability progranms is not
prohi bited by the Clean Air Act and therefore rul emaking for
each durability programis not required.

Comment ers have been provi ded an opportunity for
meani ngf ul comment in conpliance with section 307(d) of the
Clean Air Act. EPA believes the provisions of section 307(d)
have been satisfied in this rul emaki ng and the public has
been provided an opportunity to conment on the adjudicatory
process and durability programrequirenents. EPA proposed
the criteria for establishnent of the specific durability
program requirenents that manufacturers nust satisfy for EPA
approval of their durability program These criteria enable
EPA to eval uate the expected in-use deterioration of these
durability groups, the paraneters of the durability
denonstration, and the conpliance determ nation. EPA
described in the preanble the kinds of information generated
and durability prograns used under the current RDP-I

I'n addition, this is not inconsistent with the
definition of "new notor vehicle" in section 216. That
definition |ooks at when title is received by the ultimte
purchaser, and does not place any restriction related to
whol e vehi cl e aged or bench aged parts. A test vehicle
woul d neet the definition of a new vehicle whether it has
bench aged or whol e vehicle aged parts, as long as title has
not transferred to the ultimate purchaser.
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regul ations. In addition, EPA placed in the docket a draft
techni cal support docunent outlining manufacturer data and
other information about the current revised durability
program (RDP-1). EPA Air Docket #A-96-50, itemlll-B-2.
Topics included (1) a discussion of the correlation
procedures used by the Agency to assure that accurate tests
are run by manufacturers, (2) a discussion of the
information collected from manufacturers which is not
directly used in reaching the decision to grant a
Certificate of Conformty, (3) a discussion of the effect of
anbi ent weat her patterns (warmversus cold clinates) on in-
use deterioration and recalls in support of the CAP2000
requi renent that sonme vehicles tested be recruited fromcold
weat her | ocal es, and (4) a discussion of the rational e used
in proposing a durability group concept for CAP2000 rat her
than the current engine famly definition. The comrent

peri od was extended to provide the public with tine to

anal yze the support docunent. EPA believes the information
provided to the public has allowed opportunity for

meani ngf ul comment s.

5. Comment :

A commenter clainms that EPA's statenent in the NPRM
that "nost manufacturers have denonstrated that essentially
no engi ne out deterioration is experienced in their current
product” is one of the "basic prem ses underlying its
proposal " for manufacturer-specific durability prograns. EPA
Air Docket #A-96-50 itemIV-D-10 at 11, citing 63 FR 39658

EPA Response:

The NPRM | anguage has not been characterized in its
proper context. EPA' s assertion in the NPRMis that new
"durability groups"” for exhaust em ssions conbi ne vehicles
which are likely to exhibit simlar exhaust em ssion
deterioration over their useful lives. In the past "engine
famlies" were grouped by engi ne-based paraneters because
nost em ssion reductions were expected to occur through
nodi fications to the engi ne operating characteristics. As
described in the NPRM today’ s vehicles acconplish nost
em ssion control through catalytic conversion. |n essence,
engi ne-out deterioration is not experienced. Therefore, the
past groupi ngs (engi ne-based paraneters that affect engine-
out em ssions) are |ess useful for evaluating the em ssions
durability of today s vehicle technology. EPA is requiring
manuf acturers to group vehicles based on catal yst paraneters
for nore effective groupings.

Broadeni ng the grouping criteria for durability
denonstrations, by itself, may add sonme variability in
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em ssions as conpared to the current engine famly
definition; however, the Agency believes that the proposed
broader durability groups coupled with worst case durability
vehicl e selections and in-use verification program woul d
conprise a nore accurate and effective em ssion control
program than the current procedures and result in
significant environnental benefits.

The accuracy of EPA's statenent is discussed in the
next response to comment.

6. Comment :

The comment er expressed several concerns about engine-
out deterioration fromthe data presented in the Technica
Support Docunent (TSD). |In particular they noted: (1) Using
General Mtors’ data, 4 of 9 vehicles display deterioration
in engine-out emssion with respect to at | east one of the
em ssion constituents. (2) Using Chrysler’s data, 28 of 34
vehi cl es display deterioration in engine-out emssion with
respect to at |east one of the em ssion constituents. The
coment er expressed further concern that nost of the
Chrysler data is on Tier 0 vehicles. (3) Based on Table 1 of
the TSD, the comenter interprets that Toyota has presented
data to the Agency that their engi nes show significant
engi ne-out deterioration. Based on this data the comrenter
takes issue with the Agency’'s statenents in the NPRM t hat
"nost manufacturers have denonstrated that essentially no
engi ne out deterioration is experienced on their current
pr oduct ".

The commenter al so expressed concerns about bench agi ng
versus whol e vehicle aging. |In particular they noted: For
Honda, Ford and Toyota (which they indicate have approved
track and bench procedures) 8 of 8 vehicle prograns have no
failing data; however for GM (which used exclusively a bench
aging cycle) 2 of 8 vehicle prograns experienced one or nore
test failures. Based on this data, the comenter concl udes
that this data "suggests that bench agi ng may not be as
predictive as testing techniques which rely, at least in
part, on whole vehicle testing".

The commenter was concerned that all failing test data
reported (6 of 131 tests) occurred for GM vehicles which
used a bench procedure. The commenter noted that the data
from Ford, Honda, and Toyota showed no em ssion failures.
The commenter interpreted that Ford, Honda, and Toyota al
used track procedures (in whole or part) and therefore track
procedures were better than bench procedures.

Essentially the sane comment as outlined above is
provi ded by anot her conmenter who references the concerns of
Et hyl nade in their coments to the NPRM
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EPA Response:

The Agency presented the results of the in-use
verification data collected under RDP-1 in the TSD. The
data showed that the certification standards were net for
125 of 131 tests run. The data from bench agi ng prograns
does not support the view that whol e vehicle aging is better
at representing in-use deterioration than bench aging of
conponents. First, contrary to conmenters statenent, the
Ford data was a bench procedure, not a track procedure.

The commenter focuses on the fact that several of the
engi ne-out data points showed neasurabl e deterioration,

i.e., that not all of the data shows no engi ne-out
deterioration. This variety in the data, however, is a
normal expectation. Wen experinmental data is collected, it
is natural that the observed value will differ fromthe true
val ue for the population due to test-to-test, |ab-to-Iab,
and vehicle-to-vehicle variability. |If the true popul ation
mean were zero (for exanple: the hypothesis that engine-out
deterioration is zero), then due to this variability one
woul d expect half the neasurenents to be positive (actua
measured data indicates sone positive deterioration), while
the other half would be negative. The data present by
Chrysler and GM show a better than expected distribution of
measur enent s whi ch support the hypothesis that the true nean
of engi ne-out em ssions deterioration is zero.

The commenter indicated that Toyota provided data
indicating that their engines showed significant engi ne out
em ssion deterioration based on their reading of Table 1 of
the TSD. This observation is incorrect. |In fact, the table
reports that Toyota did not supply data indicating that
their engi nes experienced essentially no engi ne-out
deterioration. The table entry does not nean that Toyota
supplied data indicating that their engines experienced
significant engine-out em ssion deterioration. Inits
di scussions with the Agency, Toyota presented the opinion
t hat Toyota engines did not have significant engine-out
deterioration. The table indicates only that there was no
subm ssi on of supporting data.

The commenter was concerned that nost of the Chrysler
data is on Tier 0 vehicles and was concerned that Tier 1
vehicles may performdifferently. The data presented by
Chrysler on Tier 1 vehicles showed that engi ne-out em ssions
i ncreased over 100,000 mles by -2.6%for HC, 0.8%for CO
and -8.6%for NOx. Although a smaller data set, Chrysler’s
Tier 1 data al so show essentially no engi ne-out
deterioration and for CO a nuch smaller rate of
deterioration (0.8%versus 4.7% wth Tier 1 technol ogy.

EPA di sagrees with commenters claimthat "significant




31

deterioration in engine-out em ssions can (and, in fact,
does) occur over tine." See comment at 12. The Chrysler
data shows the that the average engi ne-out em ssion
deterioration was -4.3%for HC, 4.7%for CO and -11.9%for
NOx; 62 of 102 deterioration neasurenents were zero or
negative. The GM engi ne-out data was provided on nine
vehicles; 24 of 27 em ssion deterioration nmeasurenents
showed little or no em ssions increase.

Second, the data for Honda and Toyota was | argely at
the low m | eage point; only one class was run at the second
m | eage point and none at the high m | eage point. Because
em ssion levels typically increase wwth mleage it is not
unexpected that there were nore failures detected on the GV
program whi ch included high mleage tests. In any case the
degree of in-use failures is extrenely small (4.5% and does
not rise to a level that raises concerns about the
representativeness of any type of durability cycle. In fact
the low |l evels of failures from GV and ot her in-use data
substantiates the validity of the RDP-1 progranms to
accurately represent in-use em ssion deterioration for a
vast majority of the vehicles.

Under both the proposed and finalized rule
manuf acturers are required to make a denonstration that
their durability process will "effectively predict em ssion
conpliance for candidate in-use vehicles."® The main concern
of the Agency is that a manufacturer’s durability program
will, as a whole, effectively predict in-use em ssion |levels
for the significant majority of vehicles. It is inportant
that the durability procedure predict deterioration of the
entire vehicle em ssion control system not any one
i ndi vi dual el enent of design. To achieve this, the
manuf acturer may design a durability program which ages
catal ysts and oxygen sensors sufficiently to account for
deterioration fromall sources (including any expected
deterioration fromengi ne-out em ssions). Consequently, a
properly designed bench aging programcould still be used to
predi ct in-use em ssions even when there would be a
significant anount of engine-out deterioration.

The Agency is adopting several significant safeguards
to assure that the durability process wll effectively
predi ct in-use conpliance.

First, the Agency will review and approve each
durability process. The Agency is requiring, under 40 CFR
1823-01 "anal ysis and/or data denonstrating the adequacy of
the manufacturer’s durability processes to effectively

8 Text from 40 CFR 86.1823-01(b)(1).
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predi ct em ssion conpliance for candidate in-use vehicles."
During this review the Agency will evaluate the |ikelihood
that the durability process will reflect in-use
deterioration of a significant majority of candi date in-use
vehi cl es which cover the breadth of the manufacturer’s
product line to be covered by the durability process.

Second, and nost inportant, the Agency has required
manuf acturers to collect in-use verification data for each
test group. There are several in-use test groups within a
durability group: the Agency predicts there will be 2 to 4
test groups per durability group. The in-use data wl|
identify potential problens which will allow nore focused
Agency recall investigations. It will also allow
manuf acturers to i nprove the predictive capability of their
durability process.

Lastly, when the in-use verification data exceeds a
t hreshol d, the manufacturer nust re-evaluate and/or inprove
their durability process. The Agency al so may question the
representativeness of a durability process which does not
exceed these threshold values. Individual test group data
may be pooled into a single durability group analysis to
increase the statistical confidence of the conclusions of
the analysis. It is expected that manufacturers wll use
the results of the in-use verification data to continually
i nprove the predictive capability of their durability
process.
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I11. Projected Inpacts

A. Environnental |npacts

EPA anticipates that the new requirenments should result
in some unquantifiable environnmental benefits because of
i nprovenents to durability denonstration requirenents, and
because of the potential to identify and inprove upon
vehi cl e em ssion performance based on the in-use
verification test results.

B. Econom c | npacts

The Agency estimates that manufacturers should realize
a total annual savings of about $55 million as a direct
result of today's proposal. These figures include savings
gained fromstream ined certification activities, such as
fewer durability and em ssion data denonstrations and
reduced reporting burden, and accounts for the new costs
incurred by the proposed in-use verification testing
requi renents. A detailed discussion and table of
costs/savings are contained in the Support Docunent to this
proposed regul ation and are filed in the Docket.

V. Public Participation

The Agency held a Public Hearing for the proposed rule
on August 10, 1998, where 4 people presented oral testinony.
The public comrent period for the proposed rule expired on
Septenber 8th, but was extended through Septenber 24th to
provide additional time to submt witten coments. A tota
of 21 coments were received. EPA s analysis and responses
to those comments are contained in a separate Response to
Comment s docunment | ocated in the Docket.

V. Admi nistrative Requirenents
A Adm ni strative Designation and Regul atory Anal ysis

Under Executive Order 12866 (58 FR 51735, QOctober 4,
1993), the Agency nust determ ne whether the regul atory
action is "significant" and therefore subject to OVB revi ew
and the requirenents of the Executive Order. The O der
defines "significant regulatory action" as one that is
likely to result in a rule that may:

(1) have an annual effect on the econony of $100

mllion or nore or adversely affect in a material way

t he econony, a sector of the econony, productivity,

conpetition, jobs, the environnent, public health or

safety, or State, local, or tribal governnents or
communi ti es;

(2) create a serious inconsistency or otherw se
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interfere with an action taken or planned by anot her
agency;

(3) materially alter the budgetary inpact of
entitlenents, grants, user fees, or |oan prograns or
the rights and obligations of recipients thereof; or,
(4) raise novel legal or policy issues arising out of
| egal mandates, the President's priorities, or the
principles set forth in the Executive O der.

It has been determned that this rule is not a
"significant regulatory action" under the terns of the
Executive Order 12866 and is therefore not subject to OVB
revi ew.

B. Regulatory Flexibility Act

The Regul atory Flexibility Act, 5 U S.C. 8§ 601-612
generally requires an agency to conduct a regulatory
flexibility analysis of any rule subject to notice and
comrent rul emaki ng requirenents unl ess the agency certifies
that the rule will not have a significant econom c inpact on
a substantial nunber of small entities. Small entities
i nclude smal |l businesses, small not-for-profit enterprises,
and small governnental jurisdictions. This final rule wll
not have a significant inpact on a substantial nunber of
smal | entities because it relates to requirenents applicable
only to manufacturers of notor vehicles, a group which does
not contain a substantial nunber of snmall entities. See
1996 Wrld Motor Vehicle Data, AAVA, pp. 282-285.

C. Paperwor k Reduction Act

The Paperwork Reduction Act, 44 U S. C. 8§ 3501 et seq.,
requires agencies to submt for OVB revi ew and approval,
federal requirenments and activities that result in the
collection of information fromten or nore persons.

I nformation collection requirenents may include reporting,

| abel i ng, and recordkeepi ng requirenments. Federal agencies
may not inpose penalties on persons who fail to conply with
collections of information that do not display a currently
valid OVB control nunber.

The O fice of Managenent and Budget (QOVB) has approved
the information collection requirenents contained in this
final rule under the Paperwork Reduction Act, 44 U S.C. 3501
et seq. and has assigned OVB control nunber 2060-0104. An
I nformation Coll ection Request (I CR) docunent has been
prepared by EPA (EPA I CR No. 1872.01 & 0783.38) and a copy
may be obtained from Sandy Farnmer by mail at OPPE Regul atory
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Information Division; U S. Environnmental Protection Agency
(2137); 401 MSt., S.W; Washington D.C. 20460, by enuail at
farmer.sandy@pa. gov, or by calling (202)260-2740. A copy
may al so be downl oaded off the internet at
http://ww. epa. gov/icr.

The information collection burden associated with this
rule (testing, record keeping and reporting requirenents for
both certification and fuel econony activities) is estinmated
to total 446,783 hours annually for the manufacturers of
[ight-duty vehicles and light-duty trucks. The hours spent
annually on information collection activities by a given
manuf act urer depends upon manufacturer-specific variabl es,
such as the nunber of test groups and durability groups,
producti on changes, em ssions defects, and so forth.

Burden neans the total time, effort, or financial
resources expended by persons to generate, maintain, retain,
or disclose or provide information to or for a Federal
agency. This includes the tine needed to review
instructions; develop, acquire, install, and utilize
technol ogy and systens for the purposes of collecting,
val i dating, and verifying information, processing and
mai ntai ning information, and di scl osing and providi ng
i nformation; adjust the existing ways to conply wth any
previously applicable instructions and requirenents; train
personnel to be able to respond to a coll ection of
informati on; search data sources; conplete and review the
collection of information; and transmt or otherw se
di scl ose the information.

An Agency may not conduct or sponsor, and a person is
not required to respond to a collection of information
unless it displays a currently valid OVB control nunber.
The OMB control nunbers for EPA's regulations are listed in
40 CFR Part 9 and 48 CFR Chapter 15. EPA is anending the
table in 40 CFR Part 9 of currently approved |ICR nunbers
i ssued by OVB for various regulations to list the
information requirenments contained in this rule.

D. Unf unded Mandat es Ref orm Act

Section 202 of the Unfunded Mandates Reform Act of 1995
(signed into I aw on March 22, 1995) requires that EPA
prepare a budgetary inpact statenent before pronmulgating a
rule that includes a federal mandate that may result in
expenditure by state, local and tribal governnments, in
aggregate, or by the private sector, of $100 mllion or nore
in any one year. Section 203 of the Unfunded Mandates
Ref orm Act requires EPA to establish a plan for obtaining
i nput fromand i nform ng, educating and advi sing any snal
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governnments that may be significantly or uniquely affected
by the rule.

Under section 205 of the Unfunded Mandates Act, EPA
must identify and consider a reasonabl e nunber of regulatory
alternatives before pronulgating a rule for which a
budgetary i npact statenent nmust be prepared. EPA nust
select fromthose alternatives the |east costly, nbst cost-
effective, or |east burdensone alternative that achieves the
obj ectives of the rule, unless EPA explains why this
alternative is not selected or the selection of this
alternative is inconsistent with | aw

Because this proposed rule is expected to result in the
expenditure by state, local and tribal governnents or
private sector of less than $100 mllion in any one year,
EPA has not prepared a budgetary inpact statenent or
specifically addressed selection of the | east costly, nost
cost-effective or |east burdensone alternative. Because
smal | governnents will not be significantly or uniquely
affected by this rule, EPAis not required to devel op a plan
with regard to small governnents

E. Congressional Review Act

The Congressional Review Act, 5 U S.C. § 801 et seq.,
as added by the Small Busi ness Regul at ory Enforcenent
Fai rness Act of 1996, generally provides that before a rule
may take effect, the agency pronul gating the rul e nust
submt a rule report, which includes a copy of the rule, to
each House of the Congress and to the Conptroller General of
the United States. EPA will submt a report containing this
rule and other required information to the U S. Senate, the
U.S. House of Representatives, and the Conptroller Ceneral
of the United States prior to publication of the rule in the
Federal Register. This rule is not a "major rule" as
defined by 5 U S.C. § 804(2).

F. National Technol ogy Transfer and Advancenent Act

Section 12(d) of the National Technol ogy Transfer and
Advancenment Act of 1995 ("NTTAA"), Pub. L. No. 104-113, 8
12(d) (15 U.S.C. 272 note) directs EPA to use voluntary
consensus standards in its regulatory activities unless
doi ng so woul d be inconsistent with applicable | aw or
otherwi se inpractical. Voluntary consensus standards are
techni cal standards (such as materials specifications, test
nmet hods, sanpling procedures, and busi ness practices) that
are devel oped or adopted by voluntary consensus standards
bodi es. The NTTAA directs EPA to provide Congress, through
OvB, expl anations when the Agency deci des not to use
avai |l abl e and applicabl e voluntary consensus standards.
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This final rule does not involve consideration of any
new techni cal standards. However, this final rule adopts
wi t hout change certain technical standards which are
vol untary consensus standards, including six Society of
Aut onoti ve Engi neers (SAE) procedures, one International
St andards Organi zation (1SO procedure, and one Anerican
Society for Testing and Materials (ASTM procedure.

G Protection of Children

Executive Order 13045, entitled "Protection of Children
from Environnmental Health Risks and Safety Risks" (62 FR
19885, April 23, 1997) applies to any rule that: (1) is
determ ned to be "economcally significant," as defined
under Executive Order 12866, and (2) concerns an
environmental health or safety risk that EPA has reason to
beli eve may have a di sproportionate effect on children. If
the regul atory action neets both criteria, the Agency nust
eval uate the environmental health or safety effects of the
pl anned rule on children, and explain why the planned
regulation is preferable to other potentially effective and
reasonably feasible alternatives considered by the Agency.

This final rule is not subject to Executive Order 13045
because it is not economcally significant as defined in
E. O 12866, and because the Agency does not have reason to
believe environnental health or safety risks addressed by
this action present a disproportionate risk to children
because no new em ssion standards are being pronul gated.

H. Enhanci ng the I ntergovernnental Partnership

Under Executive Order 12875, EPA may not issue a
regulation that is not required by statute and that creates
a mandate upon a State, local or tribal governnment, unless
t he Federal governnment provides the funds necessary to pay
the direct conpliance costs incurred by those governnents,
or EPA consults with those governnents. |[|f EPA conplies by
consul ting, Executive Order 12875 requires EPA to provide to
the O fice of Managenent and Budget a description of the
extent of EPA's prior consultation wth representatives of
affected State, local and tribal governnents, the nature of
their concerns, copies of any witten comuni cations from
t he governnents, and a statenent supporting the need to
issue the regulation. |In addition, Executive Oder 12875
requires EPA to develop an effective process permtting
el ected officials and other representatives of State, |ocal
and tribal governments "to provide nmeaningful and tinely
i nput in the devel opnment of regul atory proposal s containing
significant unfunded mandates."
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Today's rul e does not create a nmandate on State, | ocal
or tribal governnents. The rule does not inpose any
enforceabl e duties on these entities. This rule will be
i npl emented at the federal |evel and inposes conpliance
obligations only on private industry. Accordingly, the
requi renents of section 1(a) of Executive Order 12875 do not
apply to this rule.

| . Consul tation and Coordination with I ndian Tri bal
Gover nnent s

Under Executive Order 13084, EPA may not issue a
regulation that is not required by statute, that
significantly or uniquely affects the communities of Indian
tribal governnments, and that inposes substantial direct
conpliance costs on those communities, unless the Federal
gover nnent provides the funds necessary to pay the direct
conpliance costs incurred by the tribal governnents, or EPA
consults with those governnents. |f EPA conplies by
consul ting, Executive Order 13084 requires EPA to provide to
the Ofice of Managenent and Budget, in a separately
identified section of the preanble to the rule, a
description of the extent of EPA's prior consultation with
representatives of affected tribal governnents, a sunmary of
the nature of their concerns, and a statenent supporting the
need to issue the regulation. In addition, Executive Oder
13084 requires EPA to devel op an effective process
permtting elected officials and other representatives of
I ndi an tribal governnments "to provide neaningful and tinely
i nput in the devel opnment of regulatory policies on matters
that significantly or uniquely affect their communities."

Today's rul e does not significantly or uniquely affect
the communities of Indian tribal governnents. This rule
will be inplenented at the federal |evel and inposes
conpliance obligations only on private industry.
Accordingly, the requirenents of section 3(b) of Executive
Order 13084 do not apply to this rule.

VI. Statutory Authority

Sections 203, 206, 207, 208 and 217 of the C ean
Air Act provide EPA with the authority to revise the current
em ssions conpliance procedures as described in this
proposal. EPA's authority to nake the major revisions found
in CAP 2000 is based largely on sections 206 and 208(a) of
the Act. Section 206 provides EPA with the authority to
test, or require to be tested in such manner as the Agency
deens appropriate, any new notor vehicle to determ ne
whet her the vehicle conforns with applicable em ssions
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standards. EPA accordingly has the broad authority to
streamine the current certification process to inprove the
efficiency of the process. Section 208(a) further requires
manuf acturers to establish and maintain records, to conduct
tests, and to submt information that EPA may reasonably
require to determ ne whether a manufacturer is in conpliance
with Title Il of the Act and it inplenenting regulations, or
to otherwise carry out the provisions of Title Il. This

i ncludes informati on needed by EPA to nmake certification
deci sions, to determ ne whether vehicles built and sold are
covered by the certificate, and to ensure that defeat
devices are not used. Section 208(a) al so provides EPA with
the authority to require post-production testing of vehicles
by manufacturers to provide a neans of nonitoring the

em ssions performance of vehicles driven under real -world
conditions. Such testing serves as a check on the accuracy
of the certification procedures and on the |evels of in-use
conpliance with applicable em ssions standards.
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Dat ed:

Carol M Browner, Adm nistrator.



